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JERRY D. OLDS 5-7-02
UTATI STATE ENGINEER
WATER RIGHTS
1594 WEST NORTH TEMPLE, Ste.220
SALT LAKE CITY, UTATI t41I+6300

CC: Attorney Gencrat Mark Shurtlefi
Gorrernor Mike Leavitt
Gayle McKeachnie, Attorney

Dear Sirs,

Yesterday, I recei'red a notice for the Eighth Judicial District Court of Uintah Corrnty,

State of Utah, for the Judge John R Anderson Civil Nurrber 540g03197 to have a hearing

on the Petition of Udell Gardiner to appoint a Water Commissioner for }0OZ-ZOO3 water

delivery season and for the approval ofthc2002 Commissioner's budget and proposcd

water delivery schcdule u'ill be heard on thcl4u day of lvIay, 2o}z,at l:30 p.m. in the

Uintah Cowrty Court Housc in Vernal, Utab signed by Asbley Creek Disrribution System

Sectetary, Mytna H. Munay.

I, the undcrsim"4 73 yrs ol4 anr a water user of Ashley Creek in good standing and

have been affiliated and associated witb the distribution of Ashley Creek water for many

years and have been on the committee for the Alta Ditch for more tban 25 years, which is

now Incorporated. I ha. e worked in the delivery system all my life, and arn aware of the

workings and handling of the water.

I, therefore, take iszue with the Method used in th. p"st to appoint the Commissioner, aod

the Distribution of the water of Astrley creek. I Dispute, protest, and Challerrge thc
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Method ofthe past few years and the Courts Jrrrisdiction to Administer, and Supervise,

and Contol thc Watq Commissioner ard his Duties. I will cite sevcral Statutes and

Defnitions to s-upport my challenge. Blacks I^arv DictioDary states priqary Jruisdictions

Doctrine provides tbat qrh€re tbe Law vests in an administrative agency the power to

decide a controversy or treat aa issue tie Corrt will retrain fiom entering the case until

the agency has fulfilled its statutory obligation Sunflower Elec. Co-op-,Inc. v Kanses

Power and Light Co., C. A. IGs., 603 F2d 791,796. The doctrine does oot involve

jruisdiction in the technical sensc, but it is a doctrine predicated on zur attitude ofjudicial

selfl restraint and is applied whsn the cout feels tbat the dispute should be handled by an

Administrative agency created by the legislatue to deal with such problems. Kerr v.

Department of Game, 14 wasb-App . 427, 542 p.zd,467,469. See also Exhaustion of

Administrative Remedies- This dockine requires tbat where ur edministrative remedy is

Provided by statute, relief must first be sought by ochaustiqg zuch redies before the

courts wilr act. McKart '. u. S., 395 u.s. lg5, tg S. ct. r657,L. Ed 2d rg4. Tbe

doctrine requires the party to use all availafts agency administulp. procedures before

rcsorting to courts for relief and requires that a party not onty initially raise the issue in

the administrative forurn' but requires party to proceed thnough the entire procecding to a

final decision on the merits oftbe entire controversy. McHugh v. county of sanra cntz,

33 c.A- 3d 533, 109 calRpf,. r49, r53. See arso primary J'risdiction.

Also see utatr state code statute Title 73 and specifically Title 73-s-l ch. 5

Administration and Distibtrtion
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Appointment of Water Comnrissioners aod Procedure, ufiich sufes, 'Tg in the judgeanent

ofthe State Engineer or the District Court, it is necessary to appoint a water

cornmissioner for the distribution of water fiom any river qatem or water sorrrce, the

commissioner shall be appointed for a foru year tenn by the State Errgineer and goes on to

outline tbe procedure, responsibility, supervision, and direction to the cammissiener." See

Utatr Code Unannotated 73-2-l alrd73-2-l.l and 73-2-1.2 and73-2-13 also 73-5-1.5 also

73-5-3, also 73-54 specifically, also, nnder Title 63-4da

Administrative Rule Making Act also Chapter a6b Administrative Procedwe Act

specifically 6346ts.14 Judicial Review - Exhaustion ofAdministrative Remedies.

Also, CorstitutionofUtahArticle V Sec. l.

ARTICLE V

DISTRIBUTION OF POWERS

Section
l- (Three departments of government.)

Section l. (Ttree departments of government.)
The powers of the government ofthe State of Ut6l shell be divided into tbree distinct

departments, the Legislative, the Executive, the Judiciat and no person cbarged with the
exercise of powers properly belongng to one ofthese dqartments, shall exercise any
functions apPenaining to either of the others, except in the cases herein e:Eressly d,irected
or permitted.

nnd Black's Law Dietionary Sixh Edition, page 1365.

SEPARATION OF POWERS

The governments of states and the United States are divided into three departments or
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branches; the legislative, which is er4powered to mkc lann, the executive wtrich is
eryowered to carry out the larrs, and the judicial which is cbarged with interpretiqg the
laws and adjudicating disputcs under the laws. Under the constitutional doctrinc of
"separation ofpowcrg" one branch is not permitted to cocroach on the dgmnin or excrcise
the powers of amther branch. See U-S. Constitution, Articles t-I[. See also Power
(Constitutionat power$.


